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III. IDENTITY OF RESPONDING PARTY
David Zahradnik, Respondent, submits, through the
undesigned counsel, the following response to Appellant’s

motion for review.

IV. STATEMENT OF FACTS

On September 6, 2023, Division II of the Court of
Appeals issued a decision on Appellant’s appeal, stating as

follows:

Given that McDowell has provided
insufficient argument or analysis to
support her claims, we have no ability
to address the issues she raises.
Therefore, we decline to consider her
claims.

App.l.

?

Appellant sought reconsideration of the Court of Appeals
decision in a motion filed on October 2, 2023. Appellant’s
motion was untimely, having been filed 26 days after the Court
of Appeals decision. See RAP 12.4 (b). Appellant’s motion
bereft of any citation to authority, save for citation to RAP 1.2

and RAP 18.8 on page 16 and a case citation on page 17.



On October 13, 2023, the Court of Appeals denied
reconsideration. App. 2.

V. ISSUES PRESENTED FOR REVIEW

1. Has Appellant failed to address in her motion for
review the criteria for acceptance of review set forth in RAP
13.4 (b)?

2. Has Appellant failed to include in the issues
presented for review section of her motion for review a concise
statement of the issues presented for review?

3. Has Appellant failed to include in the statement of
facts section of her motion for review appropriate references to
the record as required by RAP 13.4 (¢) (6)?

4. Pursuant to RAP 18.9 (a), should the Court order
Appellant to pay Respondent a compensatory sum for having to
respond to Appellant’s meritless motion for review?

VI. ARGUMENT

A.  Appellant fails to address the criteria for review
in RAP 13.4 (b).

RAP 13.4 (b) provides as follows:



A petition for review will be

accepted by the Supreme Court only:
| (1) If the decision of the Court of

Appeals is in conflict with a decision of
the Supreme Court; or

(2) If the decision of the Court of
Appeals is in conflict with a published
decision of the Court of Appeals; or

(3) If a significant question of law
under the Constitution of the State of
Washington or of the United States is
involved; or

(4) If the petition involves an issue
of substantial public interest that should
be determined by the Supreme Court.

The importance of complying with RAP 13.4 (b) cannot be

overstated. Note comment 4 to RAP 13.4:

It should be remembered that the
primary purpose of a petition for review
is to persuade the Supreme Court to
accept review, by reference to the
considerations specified in subdivision
(b) of the rule. The petition should
demonstrate why one or more of those
considerations point towards
acceptance of review.

The absence of any discussion of the criteria for acceptance
of review is most prominent in Appellant’s Statement of the Case

and Argument at pages 8-10 of Appellant’s motion for review.



Nowhere in that section or elsewhere in the motion does
Appellant identify why any one or more of those considerations
points to review in this case. It must therefore be concluded
Appellant has not established grounds for review by this Court of
the decision of the Court of Appeals.

B. Appellant fails to include in the issues
presented for review section of her motion for
review a concise statement of the issues
presented for review.

Appellant’s statement of issues for review is a rambling,
argumentative, six-page presentation of complaints unsupported
by authority and lacking any citation to the record. By no means
does it qualify as a concise statement of issues.

C. Appellant fails to include in the statement of
facts section of her motion for review

appropriate references to the record,
as required by RAP 13.4 (¢) (6).

RAP 13.4 (c) (6) provides, in pertinent part, as follows:

The petition for review should contain
under appropriate headings and in the
order here indicated:

(6) Statement of the Case. A statement
of the facts and procedures relevant to



the issues presented for review, with
appropriate references to the record,
(Emphasis added).

Appellant fails to provide a single citation to the record in
the facts section of the petition for review. Appellant’s failure to
do so leaves the Court adrift in a sea of argument. Is the Court
supposed to search the record to find factual support for
Appellant’s statements of fact?

D. Respondent requests the Court to impose
sanctions on Appellant under rule 18.9 (a).

RAP 18.9 (a) provides as follows:

The appellate court on its own initiative
or on motion of a party may order a
party or counsel, or a court reporter or
authorized transcriptionist preparing a
verbatim report of proceedings, who
uses these rules for the purpose of
delay, files a frivolous appeal, or fails
to comply with these rules to pay terms
or compensatory damages to any other
party who has been harmed by the delay
or the failure to comply or to pay
sanctions to the court. The appellate
court may condition a party's right to
participate further in the review on
compliance with terms of an order or
ruling including payment of an award
which is ordered paid by the party. [fan




award is not paid within the time
specified by the court, the appellate
court will transmit the award to the
superior court of the county where the
case arose and direct the entry of a
judgment in accordance with the award.
(Emphasis added)

The decision by the Court to impose a sanction such as
dismissal is reviewed for abuse of discretion. Yousafian v. Office
of Ron Sims, 152 Wn. 2d 421, 430-31, 98 P. 3d 463 (2004). A
court abuses its discretion if its decision is manifestly
unreasonable or exercised on untenable grounds or for untenable
reasons. State v. Oxborrow, 106 Wash.2d 525, 542, 723 P.2d 1123
(1986).

In Wilson v. Overlake Hospital Medical Center, 77 Wn.
App. 909,915, 895 P. 2d 16 (1995), the Court of Appeals awarded
a $1,000 sanction against appellant for delaying progress in the
appeal.

Here, as in Wilson, a sanction of $2,500 would be
appropriate, given Appellant’s failure to comply with RAP 13.4

(b) or RAP 13.4 (¢) (6).



Vil. CONCLUSION

The Court should deny Appellant’s motion for review and

award sanctions to Respondent.

1.

Respectfully submitted,

\/Ammﬂm/ M M/A f/m)

delihe McMahon WSBA # 19321
for Respondent

ursuant to RAP 18.7 (b), (¢) (11), 1
hereby certify the above motion
contains 1046 words, exclusive of its
title page, and certificate of mailing.
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IX. CERTIFICATE OF SERVICE

The undersigned does hereby certify that on December
26th 2023, she served a copy of RESPONDENT’S RESPONSE
TO APPELLANT’S MOTION FOR REVIEW by service
through the Washington State Appeallate Court filing portal
addressed to the following;:

Crystal McDowell

15127 Main St E, Unit 127

Sumner, WA 98390

Dated this 26th day of December 2023, at Puyallup, WA.

Li®a Knesal
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Filed
Washington State
Court of Appeals

Division Two

September 6, 2023

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION II
CRYSTAL McDOWELL, No. 56988-4-11
Appellant,
V. UNPUBLISHED OPINION
DAVID ZAHRADNIK,
Respondent.

MAXA, J. — Crystal McDowell appeals the trial court’s order granting summary judgment
in favor of David Zahradnik regarding Zahradnik’s counterclaims against her.

McDowell and Zahradnik were married for over nine years until December 1997, when
their marriage was dissolved. Before finalizing their dissolution, they signed a property
settlement agreement that addressed commercial property they jointly owned. In November
2020, McDowell filed a complaint against Zahradnik for breach of contract of a separate
financial agreement that they allegedly signed before finalizing their dissolution. Zahradnik
responded with various counterclaims. The trial court dismissed McDowell’s claims per her
request and entered an order granting summary judgment in favor of Zahradnik on his
counterclaims.

McDowell makes numerous claims challenging the trial court’s decisions. Because

McDowell has provided insufficient argument or analysis to support her claims, we have no
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ability to address the issues she raises and decline to consider them. Accordingly, we affirm the
trial court’s order granting summary judgment in favor of Zahradnik.

FACTS
Background

McDowell and Zahradnik were married from June 1988 until December 31, 1997, when
their divorce was finalized. They maintained an amicable relationship, and before their divorce
was finalized they signed a separation and property settlement agreement.

In the agreement, McDowell and Zahradnik agreed to execute a quit claim deed to each
other as joint tenants with right of survivorship for commercial property they owned on Meridian
East in Puyallup. They also agreed that they would jointly manage the Meridian property,
McDowell would receive all income from leasing the property, and Zahradnik would pay all
mortgages, liens, and taxes on the property. McDowell and Zahradnik both would be
responsible for the costs of all repairs on the property. Zahradnik later testified that there was an
understanding that the Meridian property would be sold within two to four years and they would
split the proceeds.

The agreement also stated that Zahradnik would pay spousal maintenance to McDowell
of $1,000 per month for a period of 18 months, beginning on January 1, 1998 and ending on June
1,1999.

Complaint and Answer

In November 2020," McDowell — representing herself — filed a complaint for breach of

contract against Zahradnik. She claimed that Zahradnik had breached an agreement they had

signed under which (1) McDowell could spend up to $10,000 on Zahradnik’s credit card to

! McDowell initially filed an unsigned complaint in July 2020.
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purchase supplies and personal goods; (2) Zahradnik would pay McDowell $3,500 each month
for two years and then $1,500 each month for one year after that; (3) McDowell would receive
one third of the gross proceeds from the sale of the Meridian property at such time it was sold,
and if Zahradnik used the property himself he would pay one third of the rental value per month
to McDowell; and (4) McDowell and Zahradnik would sign wills leaving all properties and
assets to each other and excluding all other family.

Zahradnik responded with various counterclaims. He claimed (1) ouster and injunctive
relief because McDowell made the Meridian property her personal residence and posted a sign
excluding Zahradnik; (2) breach of contract because McDowell refused to pay the utilities while
living at the Meridian property and threatened to take his personal belongings; (3) conversion
because McDowell took his personal property and the improvements he made to the Meridian
property; (4) promissory estoppel because McDowell went against their agreement to hold the
Meridian property as joint tenants with a right of survivorship; (5) unjust enrichment because he
had paid the mortgage payments, property taxes, costs for the sewer, and utilities at the Meridian
property; and (6) misrepresentation. Zahradnik also requested CR 11 sanctions against
McDowell because she had filed a frivolous complaint based on false information.

Trial Court Proceedings

In December 2021, Zahradnik filed a motion for summary judgment. After opposing the
summary judgment motion, McDowell filed a third amended motion for a voluntary dismissal of
her breach of contract claims with prejudice in January 2022. The motion acknowledged that
Zahradnik’s counterclaims would remain regardless of the dismissal.

On January 14, 2022, at the summary judgment hearing, the trial court entered an order

dismissing McDowell’s breach of contract claims with prejudice and dismissing all of her other
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claims without prejudice, per McDowell’s request. The trial court continued the summary
judgment hearing on Zahradnik’s counterclaims to January 28. This continuance was granted to
give Zahradnik time to file an amended motion for summary judgment that no longer addressed
McDowell’s dismissed claims. Zahradnik was ordered to file his amended summary judgment
motion by January 20 and McDowell was ordered to file a response by January 24.

Zahradnik filed an amended motion for summary judgment that focused only on his
counterclaims. McDowell filed a partially amended opposition to the summary judgment
motion, stating that Zahradnik made false and fraudulent claims. She also requested another
continuance of the summary judgment hearing, which the trial court denied. And McDowell
requested reconsideration of the order dismissing her claims, which the trial court denied.
Summary Judgment Decision

The trial court granted summary judgment in favor of Zahradnik on his counterclaims.
The court awarded Zahradnik damages for the rent owed when McDowell occupied the Meridian
property, utility payments, real property taxes, sewer costs, $140,000 that was loaned to
McDowell for the purchase of a home, money that was loaned to McDowell for her father’s
estate, three quarters of the appraised value of the Meridian property, attorney fees, and CR 11
sanctions against McDowell.

In total, the trial court awarded Zahradnik damages in the amount of $728,300 and
attorney fees in the amount of $33,825.17, with interest accruing at the rate of 12 percent.

McDowell appeals the trial court’s order granting summary judgment in favor of

Zahradnik.
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ANALYSIS

Litigants representing themselves are held to the same standard as an attorney and must
comply with the rules of appellate procedure. Winter v. Dep't of Soc. & Health Servs. on behalf
of Winter, 12 Wn. App. 2d 815, 844, 460 P.3d 667 (2020). RAP 10.3(a)(5) states that appellants
should include references to the record in the “Statement of the Case” section and RAP
10.3(a)(6) states that appellants should support all arguments with “citations to legal authority
and references to relevant parts of the record.”

In addition, we generally decline to consider an issue when the appellant has failed to
provide meaningful argument. Billings v. Town of Steilacoom,2 Wn. App. 2d 1, 21, 408 P.3d
1123 (2017). “ ‘Passing treatment of an issue or lack of reasoned argument is insufficient to
merit judicial consideration.” ” Samra v. Singh, 15 Wn. App. 2d 823, 836, 479 P.3d 713 (2020)
(quoting Palmer v. Jensen, 81 Wn. App. 148, 153, 913 P.2d 413 (1996)); see also RAP
10.3(a)(6).

McDowell makes numerous claims challenging the trial court’s decisions. She claims
that the trial court entered its findings of fact and conclusions of law without any basis in law or
fact, and engaged in prejudicial actions, including improperly meeting ex parte with Zahradnik,
allowing Zahradnik to commit fraud during the summary judgment hearing, and not considering
her opposition filings. McDowell also claims that the trial court erred in (1) denying her request
for a continuance to respond to Zahradnik’s first summary judgment motion and her motion for
reconsideration of dismissal of her complaint, (2) addressing her motion to dismiss her claims at
the summary judgment hearing, (3) ordering a continuance for Zahradnik to amend his summary

judgment motion and ordering an insufficient amount of time for McDowell to respond to
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Zahradnik’s amended summary judgment motion, and (4) granting summary judgment in favor
of Zahradnik.

However, McDowell fails to support her many challenges to the trial court’s decisions
with any meaningful argument. She relies on conclusory statements that are not supported by
any analysis, citations to the record, or relevant legal authority. She lists numerous citations to
cases, but she states only that they should “be applied to the above, [and] every and anywhere
appropriate.” Br. of Appellant at 16.

Given that McDowell has provided insufficient argument or analysis to support her
claims, we have no ability to address the issues she raises. Therefore, we decline to consider her
claims.

CONCLUSION

We affirm the trial court’s order granting summary judgment in favor of Zahradnik.

A majority of the panel having determined that this opinion will not be printed in the
Washington Appellate Reports, but will be filed for public record in accordance with RCW

2.06.040, it is so ordered.

Maten, 0.

MAXA;J.

We concur:

J

CRUSER A.C

Che f

CHE,J. V
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Filed
Washington State
Court of Appeals

Division Two

October 13, 2023
IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION II
CRYSTAL McDOWELL, No. 56988-4-11
Appellant,
v. ORDER DENYING MOTION
FOR RECONSIDERATION
DAVID ZAHRADNIK,
Respondent.

Appellant Crystal McDowell moves for reconsideration of the court’s September 6, 2023
unpublished opinion, recusal of all judges. Additionally appellant moves to amend her motion
for reconsideration. Upon consideration, the court grants appellant’s motion to amend
reconsideration and denies the motion for reconsideration and recusal. Accordingly, it is

SO ORDERED.

PANEL: Jj. Maxa, Cruser, Che

FOR THE COURT:

"CRUSER, A.CJ~2




JACQUELINE MCMAHON
December 26, 2023 - 8:13 AM

Transmittal Information

Filed with Court: Court of Appeals Division Il
Appellate Court Case Number: 56988-4
Appellate Court Case Title: Crystal McDowell, Appellant v. David Zahradnik, Respondent

Superior Court Case Number:  20-2-06976-6

The following documents have been uploaded:

« 569884 Answer_Reply to_Motion_20231226080243D2398016 6919.pdf
This File Contains:
Answer/Reply to Motion - Response
The Original File Name was Zahradnik Respondents Response to Appeallants Motion for Review.pdf

A copy of the uploaded files will be sent to:

« cmappeal8@protonmail.com
« legalteam@mcmahonlawgroup.com
« lisa@mcmahonlawgroup.com

Comments:

Respondent's Response to Appellant's Motion for Review

Sender Name: Jacqueline McMahon - Email: JACQUELINE@MCMAHONLAWGROUP.COM
Address:

1103 SHAW RD

PUYALLUP, WA, 98372-7438

Phone: 360-893-2527

Note: The Filing 1d is 20231226080243D2398016



